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DEPARTMENT  OF  ENERGY 
Office  of  Minority  Economic  Impact 
10  CFR  Part  800 

Loans  for  Bid  or  Proposal  Preparation 
by  Minority  Business  Enterprises 
Seeking  DOE  Contracts  and 
Assistance 

agency:  Department  of  Energy. 

ACTION:  Final  Rule. 

SUMMARY:  The  National  Energy 
Conservation  Policy  Act,  Public  Law  95- 
619,  amended  the  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91)  by 
adding  Section  211,  establishing  the 
Office  of  Minority  Economic  Impact. 
Section  211(e)  authorizes  the 
Department  of  Energy  (DOE)  to  provide 
financial  assistance  to  minority  business 
enterprises  to  assist  such  enterprises  in 
participating  fully  in  DOE  research, 
development,  demonstration  and 
contract  activities.  Financial  assistance 
under  this  final  rule  is  to  be  in  the  form 
of  loans  to  minority  enterprises  of  funds 
necessary  to  bid  for  and  obtain  DOE 
contracts  or  agreements  or  subcontracts 
with  DOE  operating  contractors.  Loans 
are  limited  to  a  maximum  of  75%  of  the 
costs  involved. 

EFFECTIVE  date:  October  5, 1981. 
ADDRESSES:  Rosslee  G.  Douglas, 
Director,  Office  of  Minority  Economic 
Impact,  Mail  Stop  7B-192, 1000  * 
Independence  Avenue,  S.W.,  (FORSTL), 
Washington,  D.C.  20585,  (202)  252-8383. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Salter,  Office  of  Procurement 
Policy — PR-20, 1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
(202)  252-9092. 

George  Samels,  Office  of  General 
Counsel,  Mail  Stop  6F-078  (GC-44), 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  252- 
1526. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Discussion  of  the  Final  Rule 

A.  General 

B.  Comments  and  Responses;  Changes 

III.  Text  of  Authorizing  Legislation 

IV.  Additional  Information 

I.  Background 

Section  211(e)  of  the  DOE 
Organization  Act  (the  “Act”)  authorizes 
the  Secretary  of  Energy,  acting  through 
the  Office  of  Minority  Economic  Impact, 
to  provide  direct  loans  to  minority 
business  enterprises  for  bid  or  proposal 
preparation  under  such  rules  as  the 
Secretary  may  prescribe.  Other  parts  of 
section  211  authorize  other  activities  by 
OMEI  on  behalf  of  minorities  and 


minority  business  enterprises.  This  is 
the  final  rule  promulgated  by  DOE  to 
implement  Section  211(e)  of  the  Act  and 
concerns  direct  loans  only. 

II.  Discussion  of  the  Final  Rule 

A.  General 

On  January  19, 1981,  the  Department 
of  Energy  (DOE)  published  a  proposed 
rule  (46  FR  5514,  January  19, 1981)  to 
provide  direct  loans  to  minority 
business  enterprises  to  assist  such 
enterprises  to  bid  for  and  obtain  DOE 
contracts  or  agreements  or  subcontracts 
with  DOE  operating  contractors. 

This  final  regulation  has  extensively 
reorganized  matter  in  the  proposed  rule. 
Several  sections  have  been  redrafted  to 
incorporate  provisions  of  certain 
proposed  sections  into  a  single  new  one. 
These  changes  clarify,  simplify  and 
consolidate  sections  of  the  regulation 
which  logically  should  be  together, 
providing  the  public  with  a  more 
understandable  regulation  when 
compared  to  the  proposed  rule. 

B.  Comments  and  Responses;  Changes 

The  following  is  a  discussion  of  the 
changes  between  the  proposed  rule  and 
this  final  regulation,  aryi  DOE’s 
responses  to  public  comments. 

Section  800.001  was  changed  so  as  to 
refer  to  DOE  “contract  activities”  in 
addition  to  DOE  research,  development 
and  demonstration  activities.  The  new 
section  more  closely  follows  the 
wording  of  the  underlying  legislation, 
and  makes  clear  that  the  loans  are  to 
defray  a  percentage  of  the  costs  of 
obtaining  DOE  contracts  and  other 
agreements,  including  procurements, 
cooperative  agreements,  grants,  loans 
and  loan  guarantees,  and  of  obtaining 
first-tier  subcontracts  with  DOE 
operating  contractors. 

Comment:  Comments  received  were 
generally  supportive  of  the  purpose  for  • 
this  program.*  The  Small  Business 
Administration  added  that,  in  addition 
to  providing  loans,  DOE  should  provide 
technical  assistance  either  directly  or 
through  a  contractor.  Also,  SBA  asserted 


‘Comments  were  received,  analyzed  and,  as  this 
discussion  indicates,  appropriately  considered,  from 
the  following  sources: 

(1)  Bill  Atterbury — Small  Business 
Administration. 

(2)  Honorable  Alan  Cranston — U.S.  Senate. 

(3)  Charles  Delgado — Cardinal  Management 
Associates. 

(4)  Stephen  Denlinger — Latin  American 
Manufacturers  Association. 

(5)  Honorable  Mickey  Leland— U.S.  House  of 

Representatives.  ( 

(6)  Ralph  Martinez — Minority  Business 
Development  Agency. 

(7)  Honorable  Edward  Roybal — U.S.  House  of 
Representatives. 

(8)  B.  D.  Spotswood — Solar  America,  Inc. 


that  the  proposed  rule  lacks  any 
intelligence — sharing  capability  and 
coordination  with  other  agencies  and 
groups  trying  to  help  minorities  compete. 

Response:  This  regulation  is  not 
intended  to  implement  the  technical 
assistance  provisions  of  section  211(d) 
of  the  Act.  The  Office  of  Minority 
Economic  Impact  will  cooperate,  in  this 
direct  loan  program,  with  DOE’s  Office 
of  Small  and  Disadvantaged  Business 
Utilization.  The  solicitation  provisions 
in  §  800.100  have  been  revised  to  include 
circulation  to  minority  trade 
organizations  and  to  the  Minority 
Business  Development  Agency  and 
Small  Business  Administration. 

Comment:  The  Minority  Business 
Development  Agency  (MBDA)  suggests 
grants  rather  than  loans  should  be  the 
preferred  form  of  assistance. 

Response:  DOE  lacks  authority  under 
section  211(e)  to  provide  grants.  The 
legislation  would  have  to  be  amended  to 
include  grants  as  a  form  of  assistance. 

Section  800.002  titled  “Definitions”  is 
now  §  800.003.  Under  this  section,  the 
definition  of  “costs”  has  been  changed. 
Originally  it  was  titled  “Bid  or  Proposal 
Costs”.  Also,  originally  the  term  referred 
to  bidding  on  “DOE  business”.  The 
definition  has  been  expanded  to  refer 
expressly  to  the  broad  range  of  DOE/ 
prime  contractor  procurement,  contract 
and  financial  assistance  activity.  The 
definition  includes  subcontracts 
expressly,  but  is  limited  to  certain  “first- 
tier”  subcontracts,  that  is,  to 
subcontracts  with  DOE  operating 
contractors.  The  change  better 
corresponds  with  the  legislation,  which 
refers  expressly  to  full  participation  in 
DOE  "research,  development, 
demonstration  and  contract  activities”, 
and  to  Congressional  intent  to  assist 
minority  business  enterprises  “to  bid  for 
and  obtain  contracts  or  other 
agreements”.  Similarly,  the  definition  of 
“operating  contractors”  was  changed  by 
adding  a  third  category,  to  track  the 
definition  of  “operating  contractor”  at 
§  9-50.001(a)(l)  of  the  DOE  Procurement 
Regulation  (41  CFR  Chapter  9). 

Comment:  DOE  received  several 
comments  regarding  the  percentage  of 
minority  ownership  contained  in  the 
definition  of  a  “Minority  Business 
Enterprise".  The  comments  generally 
recommended  increasing  this  to  a  51% 
threshold,  the  percentage  owned  used 
by  the  Small  Business  Administration 
and  certain  other  agencies.  In  addition, 
one  comment  suggested  the  definition  be 
changed  to  include  ownership  by  a 
“socially  and  economically 
disadvantaged”  individual  instead  of 
using  the  term  “minority". 
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Response:  The  definition  was  changed 
to  reflect  Congress’  obvious  intent  to 
include  a  sole  proprietorship  as  an 
eligible  applicant  within  the  meaning  of 
the  term  “firm”.  In  addition,  the  eligible 
minority  groups  listed  in  the  legislation 
were  also  specified.  The  50%  threshold 
is  specified  by  the  Act. 

Section  800.005  titled  "Eligibility"  has 
been  renumbered  as  §  800.004,  and 
omits  the  reference  to  “a  national  of  the 
United  States.”  That  reference  was 
inconsistent  with  the  statutory  definition 
(section  211(f))  of  "minority”  and 
"minority  business  enterprise”,  which 
appears  to  limit  eligibility  to  business 
enterprises  in  terms  of  their  composition 
of  citizens,  without  reference  to 
nationals.  This  is  the  single  substantial 
change  from  the  proposed  rulemaking  as 
published  in  January  19, 1981.  No 
comment  raised  this  point.  The  rationale 
for  this  change  was  premised  on  DOE’s 
lack  of  authority  under  the  Act  to  extend 
eligibility  to  “nationals”. 

Comment:  Several  comments  were 
received  in  favor  of  periodic,  rather  than 
annual,  solicitation  announcements.  The 
comments  also  suggested  that  the 
solicitations  be  circulated  to  minority 
trade  organizations  and  through 
publications  of  other  agencies  with  a 
responsibility  for  promoting  minority 
business  development. 

Response:  The  section  was  changed  to 
accommodate  these  concerns.  Section 
800.100  no  longer  holds  DOE  to  an 
annual  solicitation  cycle;  DOE  can  now 
issue  more  frequent  solicitations.  Also,  a 
provision  was  added  calling  for 
circulation  of  such  solicitations  to 
minority  trade  associations  and  to 
related  private  and  Federal  agencies. 

Comment:  Comments  were  received 
both  pro  and  con  a  two-step  preliminary 
qualification  and  loan  application 
process.  All  comments  reflected  an 
interest  in  having  an  expeditious 
decision  on  a  loan  application. 

Response:  The  process  has  been 
streamlined;  the  information 
requirements  are  more  specific,  and  the 
information  can  be  provided  in  a  format 
of  an  applicant’s  choosing. 

In  the  proposed  rule,  a  two-step 
application  process  was  the  norm:  an 
applicant  was  to  submit  a  “qualifying” 
application  and  follow  this  with  a  later 
application  for  a  loan,  coincidental  with 
a  specific  bid  or  proposal  opportunity. 
The  final  rule  substitutes  a  single 
application  process,  where  a  specific 
loan  may  be  requested,  but  also  permits 
advance  review  of  basic  "qualifying" 
data  where  an  applicant  chooses  to  use 
that  approach  in  order  to  save  review 
time  later.  Accordingly,  the  various 
provisions  dealing  with  the  application 
process,  previously  at  §§  800.100, 


800.200-800.201  and  800.300-800.301, 
have  been  combined  into  a  single  new 
section  800.101,  without  substantive 
change.  As  before  an  applicant  is  free  to 
use  the  single-step  or  two-step  approach 
to  application.  In  the  original  version, 
the  use  of  DOE  application  forms  was 
contemplated,  as  was  applicant’s 
selection  of  a  servicing  agent.  The  final 
rule  permits  off-form  application  and 
leaves  selection  of  a  servicing  agent  to 
DOE. 

Comment:  One  comment  suggested 
that  a  loan  may  be  processed  and 
approved  before  a  DOE  competitive 
solicitation  is  announced  to  the  public. 
The  concern  is  that  an  applicant  have 
access  to  loan  proceeds  with  sufficient 
lead  time  to  be  responsive  in  preparing  a 
response  to  such  a  solicitation. 

Response:  An  applicant  can 
accelerate  the  process  by  submitting 
qualification  data  beforehand.  DOE  will 
give  priority  in  the  processing  of  loan 
applications  pertaining  to  competitive 
solicitations. 

New  §§  800.102  and  800.103  combine 
the  evaluation  provisions  of  former 
§§  800.202-800.203  and  800.302-800.303. 
They  are  now  directed  to  the  application 
as  it  stands,  whether  for  a  specific  loan 
or  for  preliminary  evaluation,  and  are 
intended  to  expedite  the  application 
process.  New  §  800.101(b)  drops  the 
requirement  for  annual  application 
updates  as  burdensome  and  probably 
unnecessary  in  view  of  departure  from 
the  “normal”  two-step  application 
process  under  the  previous  version.  For 
the  same  reason,  the  new  section  has 
also  deleted  reference  to  “cancellation” 
of  an  applicant’s  prior  qualification,  as 
unnecessary.  The  final  rule  requires 
updating  when  a  substantial  change  has 
occurred  in  applicant’s  situation  prior  to 
a  loan. 

The  proposed  rule  set  no  single  loan 
limit,  but  specified  a  $100,000  aggregate 
limit,  beyond  which  additional  loans  to 
the  same  firm  would  require  a  finding 
that  such  loans  would  be  “in  the  best 
interest  of  the  government”.  The  final 
regulation  provides  at  §  800.203  for  a 
$50,000  single  loan  limit.  The  standard 
for  aggregate  loans  exceeding  $100,000 
to  the  same  firm  is  no  longer  the  “best 
interest  of  the  government”;  rather,  the 
general  deviation  standard  of 
§  800.204(a)  applies,  namely.  Secretarial 
determination  as  to  necessity  or 
appropriateness  to  achieve  program 
objectives.  Applicant’s  affiliates  are 
included  under  aggregate  loan  limit.  A 
Federal  fiscal  year  time  frame  is  used, 
rather  than  calendar  year. 

Comment:  The  Minority  Business 
Development  Agency  (MBDA)  urges 
that  DOE  loan  up  to  100%  of  costs  of 
preparing  a  bid  or  proposal. 


Response:  DOE  lacks  authority  under 
section  211(e)  to  cover  more  than  75%  of 
costs. 

Section  800.006,  titled  “Allowable 
Costs”,  has  been  renumbered  8  800.200. 
The  new  section  adds  the  requirement 
of  consistency  with  bidding  cost 
principles  of  applicable  procurement 
regulations.  It  adds,  as  allowable 
expense  categories,  "engineering”  and 
“consulting”  fees,  but  excludes  expenses 
“which,  in  DOE’s  judgment  have 
primarily  an  application  broader  than 
the  specific  loan  request”  The  section 
eliminates  needless  verbiage  in  previous 
§  800.006(a).  The  new  section  also  adds 
travel  and  transportation  costs  and 
costs  of  preparing  a  loan  application 
under  this  rule  as  now  allowable. 

Section  800.102  titled  “Findings”  has 
been  renumbered  §  800.201.  The  new 
section  was  reworded  without 
substantial  change  in  order  to  provide  a 
clearer  objective  standard  for  applicant 
and  reviewing  officials  alike.  The  earlier 
requirement  that  a  borrower’s  share  be 
available  (§  800.102(f))  has  been  shifted 
to  ‘Terms  and  Conditions"  (see  new 
§  800.202(c)).  Express  reference  has 
been  included  (§  800.201(e))  to  the 
statutory  requirement  that  the  interest 
rate  be  set  in  consultation  with  Treasury 
(was  §  800.101(g)).  In  addition,  the  new 
section  emphasizes  the  duty  to  repay 
(was  §  800.004)  regardless  of  the  success 
of  a  borrower’s  bid  (8  800.201(f)). 

Comment-  The  Small  Business 
Administration  (SBA)  suggests  that  DOE 
consider  adding  criteria  for  general 
creditworthiness  to  its  regulation,  and 
consider  ensuring  that  contract  awards 
are  sufficient  in  amount  to  cover  the 
loan  costs  with  adequate  credit  controls. 

In  addition,  SBA  suggests  that  a  size 
limitation  on  subcontractors  of  DOE 
operating  contractors  be  established  so 
as  to  minimize  opportunities  for  fraud  or 
abuse. 

SBA  is  also  concerned  that  DOE,  in 
reviewing  qualification  data  of  an 
applicant,  recognize  that  minority 
businesses  may  have  less  corporate  and 
personnel  experience  than  majority- 
owned  businesses. 

Response:  The  Controller’s  office  will 
provide  a  risk  analysis  per  DOE  Order 
5700.5.  In  DOE’s  opinion,  such  analysis, 
with  adherence  to  the  evaluation  and 
oversight  provisions  of  the  regulation, 
should  be  adequate  to  avoid  borrower 
overextension  and  to  deter  fraud  and 
abuse. 

Section  800.101  titled  'Terms  and 
Conditions”  has  been  renumbered 
§  800.202.  This  section  has  been  revised 
considerably  without  substantive 
changes.  As  revised,  this  section  now 
achieves  several  purposes.  It  now  sets 
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out  key  loan  provisions  in  more  logical 
order  (basic  documents;  principal/rate/ 
time,  etc.)  and  in  chronological  order 
(execution  by  contracting  officer; 
repayment;  default;  periodic  reports; 
maintenance  of  good  standing;  return  of 
unused  funds).  It  provides  a  “checklist” 
for  the  contracting  officer.  It  provides, 
by  reference  to  other  sections  of  the 
regulation,  for  inclusion  of  key  loan 
provisions,  without  reciting  them  at 
length.  It  permits  flexibility  on  collateral 
security  requirements  and  repayment. 

New  §  800.202  now  provides  for  basic 
loan  documents  consisting  of  loan 
agreement  and  separate  promissory 
note,  with  provision  for  incorporation  by 
reference  between  the  two  documents. 
Former  §  800.300  failed  to  provide  for  a 
promissory  note  and  thus  varied  from 
current  DOE  practice  (see,  for  example, 
10  CFR  Part  797,  797.50).  Former 
§  800.101(b)  required  collateral  security 
for  loans  over  $25,000.  Revised 
§  800.202(d)  gives  the  Secretary 
discretion  to  require  collateral  security 
without  regard  to  loan  size,  when  in  the 
best  interest  of  the  United  States  to  do 
so. 

Comment ;  A  comment  was  received  to 
the  effect  that  DOE  specify  when 
collateral  in  not  required. 

Response:  The  Secretary’s  discretion 
to  require  collateral  security,  when  in 
the  best  interest  of  the  United  States  to 
do  so,  avoids  setting  inflexible  criteria 
based  on  loan  amount  alone. 

Repayment  was  to  start  within  90 
days  of  “loan  approval,”  an  additional 
180  days  applied  to  loans  over  $25,000 
(former  §  800.101(d)).  New 
§  800.202(a)(3)  now  provides  for 
repayment  to  begin  within  90  days 
following  the  date  of  initial 
disbursement  or  such  longer  period  as 
may  be  acceptable  to  the  Secretary.  The 
schedule  of  maximum  loan  maturities 
was  modified  to  account  for  the  90-day 
period  in  which  repayment  could  be 
deferred.  The  90-day  period  is  not 
intended  to  negate  the  possibility  of 
loan  repayment  in  equal  monthly 
installments  over  a  defined  period  of 
maturity.  In  place  of  the  former  60-day 
grace  period  (§  800.101(e)),  flexible  grace 
periods  are  within  Secretarial  discretion 
(§  800.202(a)(4);  §  800.304(d)).  New 
§  800.202(a)(2)  also  drops  the  former 
(§  800.101(g)),  slightly  narrower  measure 
of  interest  (Federal  “issues  of  the  same 
maturity  as  the  particular  loan”)  in  favor 
of  the  more  flexible  “taking  into 
consideration  of  current  average  market 
yields  of  outstanding  marketable 
obligations  of  the  United  States  having 
maturities  comparable  to  the  loan”. 

Comment:  The  Minority  Business 
Development  Agency  (MBDA)  regards 
the  method  for  establishing  an  interest 


rate  as  tending  to  produce  an 
unreasonably  high  rate. 

Response:  The  general  interest  rate 
“formula”  in  §  800.202(a)(2)  was 
established  in  consultation  with  the 
Department  of  the  Treasury  and  reflects 
DOE’s  compliance  with  the  requirement 
of  section  211(e)  of  the  Act  in  that 
regard. 

Acceleration  by  U.S.:  Shifted  from 
previous  §  800.101(k)  to  §  800.304(a),  the 
general  provision  on  default. 
Disbursement:  Now  (§  800.202(a)(5)) 
gives  Secretary  greater  flexibility  in 
loans  over  $10,000  by  dropping  former 
(§  800.101(h))  requirement  that 
disbursements  be  in  increments  of 
$5,000.  Good  standing:  Changed  from  a 
requirement  of  the  “project"  (former 
§  800.101  (1))  to  a  more  meaningful 
requirement  of  the  “business”  as  a 
whole  (§  800.202(a)(8)).  Periodic  reports: 
Was  covered  by  various  sections  calling 
for  annual  updates  (§  800.203(c))  and 
servicer  reports  (§  800.401(a)(5)).  Now 
reports  are  required  as  a  term  of  the 
loan,  regarding  bid  or  proposal 
(§  800.202(a)(7)),  and  as  to  working 
capital,  financial  ratios,  in  Secretarial 
discretion  (§  800.202(c)).  Interest  past 
due:  The  final  rule  calls  for  an  interest 
rate  on  past  due  installments  which  is 
the  quarterly  current-value-of-funds  rate 
specified  by  the  Treasury  for  overdue 
accounts  (§  800.202(a)(3)).  This  section  is 
in  accord  with  a  recommendation  made 
by  the  DOE  Controller.  "Equity":  New 
provision  at  §  800.202(a)(6)  expressly 
makes  the  statutory  75%  limit  a  term  of 
loan;  allows  borrower's  sunk  costs  to  be 
credited  toward  borrower’s  25%,  but 
preserves  the  “equity”  concept  by 
prohibiting  reimbursement  from  loan  - 
proceeds. 

Section  800.008(a)  titled  “Deviations 
and  Contract  Modifications”  has  been 
renumbered  §  800.204(a).  The  new 
section  provides  the  Secretary,  rather 
than  the  Director,  OMEI.  with  authority 
to  operate  flexibly  within  the  regulation. 

Former  §§  800.400-800.401  and 
800.007,  dealing  with  loan  servicing, 
have  been  incorporated  into  a  new 
§  800.300,  which  drops  a  statement  of 
preference  in  favor  of  minority  servicing 
agents,  as  unauthorized  under  the 
legislation. 

Comment:  The  Small  Business 
Administration  recommended  that  loan 
servicing  be  contracted  only  to  servicers 
sensitive  to  borrower  needs  “beyond 
technical  credit  policing".  Another 
comment  suggested  that  DOE  use 
“minority-owned  financial  institutions” 
for  loan  servicing.  Other  comments 
suggested  that  SBA,  Minority  Enterprise 
Small  Business  Investment  Companies 
(MESBIC’s)  or  other  minority  financial 
institutions  should  be  considered;  that 


loan  servicing  agents  be  required  to 
assure  and  demonstrate  compliance 
with  the  Act;  that  commercial  banks 
with  a  history  of  providing  loans  to 
minority  enterprises  be  selected  for  this 
purpose,  the  rationale  being  that  the 
minority  businesses  could  establish  a 
credit  relation  with  such  an  institution 
and  would  eventually  be  independent  of 
federal  funds. 

Response:  DOE  has  retained 
flexibility  to  choose  among  different 
types  of  financial  institutions  for  the 
loan  servicing  function,  if  it  so  desires, 
giving,  as  the  regulation  now  states 
(§  .300(a)),  “due  consideration  to  the 
experience  of  the  agent  in  providing 
financial  services  to  minority  business 
enterprises".  The  preference  in  the 
possible  selection  criteria  in  favor  of 
minority  institutions  as  servicing  agents 
was  deleted  to  avoid  any  charges  of 
possible  discrimination.  However,  DOE 
will  require  that  loan  servicers  comply 
with  DOE’s  program  requirements  and 
understand  the  unique  nature  of  this 
program  and  its  beneficiaries. 

Comment:  The  proposed  loan  program 
“lacks  a  long-range  plan  for  shifting 
these  burdens  from  the  government  to 
the  private  sector." 

Response:  This  program  was  created 
by  Congress  to  fill  a  perceived  need  of 
minority  businesses  to  obtain  credit.  To 
the  extent  that  the  program  enables 
more  minority  enterprises  to  compete 
successfully  for  DOE-related  business, 
to  become  more  profitable  and  to 
establish  banking  relations  with 
financial  institutions,  it  will  have 
contributed  toward  reducing  the  need  of 
such  businesses  to  avail  themselves  of 
this  program. 

Among  other,  less  significant, 
changes,  §  800.405  titled  "Default"  has 
been  renumbered  §  800.304  and 
eliminates  reference  to  various  kinds  of 
excusing  incidents  (“acts  of  God  *  *  * 
fires,  floods  *  *  *”  etc.)  in  favor  of  the 
more  flexible  standard,  “circumstances 
largely  beyond  the  control  of  the 
borrower”.  Also,  the  section  eliminates 
the  non-fault  requirement  in  favor  of  a 
less-legalistic  requirement  that  failure 
be  unintentional;  adds  express  reference 
to  the  Secretary's  inherent  power  to 
regard  incidfent  of  default  as 
“insubstantial”;  and  adds  a"  provision 
that  the  Secretary’s  restructuring  of  the 
loan  must  be  acceptable  to  the 
borrower. 

Comment:  It  was  recommended  that 
DOE  specify  when  the  Secretary  may 
defer  performance  under  the  loan 
agreement. 

Response:  Section  800.304  allows  the 
Secretary  the  programmatic  flexibility  to 
determine  when  a  deferment  of 
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performance  should  be  provided  in  the 
interest  both  of  the  United  States  and  of 
the  borrower. 

Section  800.404  dealing  with 
“Appeals”  has  been  renumbered 
§  800.307.  The  new  section  adds  a 
provision  for  prompt  reconsideration  by 
the  contracting  officer.  The  appeal 
period  was  extended  from  30  to  60  days. 

Comment:  Honorable  Edward  Roybal 
suggested  “The  Appeals  Process  should 
have  a  time  limit  in  order  to  permit  a 
speedy  review  and  decision  by  the 
Appeals  Board.” 

Response:  The  Federal  Assistance 
Appeals  Board  rule  at  10  CFR  Part  1024 
provides  for  speedy  review  and 
decision. 

A  new  §  800.305  adds  standard 
information  disclosure  provisions. 

A  standard  section  (§  800.306)  dealing 
with  “Noninterference-with-other-laws”, 
has  been  added. 

III.  Text  of  Authorizing  Legislation 

For  convenience,  the  pertinent  text  of 
subsections  211(e)  and  211(f)  of  the  Act 
is  printed  below. 

Sec.  211  “(e)(1)  The  Secretary,  acting 
through  the  Office,  may  provide  financial 
assistance  in  the  form  of  loans  to  any 
minority  business  enterprise  under  such  rules 
as  he  shall  prescribe  to  assist  such 
enterprises  in  participating  fully  in  research, 
development,  demonstration,  and  contract 
activities  of  the  Department  to  the  extent  he 
considers  appropriate.  He  shall  limit  the  use 
of  financial  assistance  to  providing  funds 
necessary  for  such  enterprises  to  bid  for  and 
obtain  contracts  or  other  agreements,  and 
shall  limit  the  amount  of  the  financial 
assistance  to  any  recipient  to  not  more  than 
75  percent  of  such  costs. 

"(2)  The  Secretary  shall  determine  the  rate 
of  interest  on  loans  under  this  section  in 
consultation  with  the  Secretary  of  the 
Treasury. 

"(3)  The  Secretary  shall  deposit- into  the 
Treasury  as  miscellaneous  receipts  amounts 
received  in  connection  with  the  repayment 
and  satisfaction  of  such  loans,  "(f)  As  used  in 
this  section,  the  term — 

"(1)  ‘minority’  means  any  individual  who  is 
a  citizen  of  the  United  States  and  who  is  a 
Negro,  Puerto  Rican,  American  Indian, 

Eskimo,  Oriental,  or  Aleut  or  is  a  Spanish 
speaking  individual  of  Spanish  descent; 

"(2)  ‘minority  business  enterprise’  means  a 
firm,  corporation,  association,  or  partnership 
which  is  at  least  50  percent  owned  or 
controlled  by  a  minority  or  group  of 
minorities  *  *  *” 

IV.  Additional  Information 

In  accordance  with  Section  1(b)  of 
Executive  Order  12291,  DOE  has 
determined  that  this  regulation  is  not  a 
major  rule  under  any  of  the  several 
criteria  listed  in  the  Order.  The 
likelihood  of  annual  economic  effect  on 
the  $100  million  scale  seems  wholly 
improbable;  the  amount  appropriated  for 


the  loan,  research  and  technical 
assistance  programs  for  FY  1981  is  $3.2 
million;  the  Administration’s  amended 
FY  1982  budget  request  is  $1.4  million  for 
continuation  of  the  program.  Moreover, 
the  program  is  designed  to  function 
within  existing  cost  and  price  structures 
and  to  contribute,  however  modestly,  to 
competition,  employment,  investment 
and  productivity.  DOE  has  submitted 
this  rule  for  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Executive  Order. 

Note. — The  Regulatory  Flexibility  Act  (Pub. 
L.  No.  96-354),  requires  a  “regulatory 
flexibility  analysis”  of  a  regulation  when  its 
adoption  may  cause  significant  economic 
impact  on  a  substantial  number  of  small 
commercial,  nonprofit  or  governmental 
entities.  This  regulation  is  designed  to 
achieve  economic  effects  beneficial  to 
minority  business  enterprises,  in  the  form  of 
increased  opportunity  to  compete  for  DOE- 
related  business.  In  its  final  version,  this 
regulation  reflects  DOE’s  attempt  to 
accommodate,  within  its  limited  loan 
program,  suggestions  which  it  actively  and 
directly  solicited  from  the  minority  business 
sector,  for  a  loan  program  operated  simply 
and  with  dispatch,  on  relatively 
advantageous  terms,  with  requirements  no 
more  stringent  than  prudence  dictates. 
Therefore,  the  Secretary  of  Energy  has 
certified  that  this  regulation  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  within  tha  meaning 
of  the  Regulatory  Flexibility  Act. 

OMB  has  approved  the  collection  of 
information  contained  in  this  rule. 
Clearance  number  is  1901-0242,  expiring 
August  3, 1984. 

Issued  in  Washington,  D.C.  August  25, 1981. 
fames  B.  Edwards, 

Secretary  of  Energy. 

Accordingly,  new  Part  800  to  Title  10, 
Code  of  Federal  Regulations  is  added  as 
follows: 

PART  800— LOANS  FOR  BID  OR 
PROPOSAL  PREPARATION  BY 
MINORITY  BUSINESS  ENTERPRISES 
SEEKING  DOE  CONTRACTS  AND 
ASSISTANCE 

Subpart  A— General 

800.001  Purpose. 

800.002  Programs  management. 

800,003  Definitions. 

800.004  Eligibility. 

Subpart  B— Solicitation,  Application  and 
Review 

800.100  Solicitation  of  applications. 

800.101  Application  requirements. 

800.102  Review  by  application  evaluation 
panel. 

800.103  Review  by  application  approving 
official. 

Subpart  C— Loans 

800.200  Maximum  loan;  allowable  costs. 

800.201  Findings. 


Sec. 

800.202  Loan  terms  and  conditions. 

800.203  Loan  limits. 

800.204  Deviations. 

Subpart  D — Loan  Administration 

800.300  Loan  servicing. 

800.301  Monitoring. 

800.302  Loan  limitation. 

800.303  Assignment  or  transfer  of  loan. 

800.304  Default. 

800.305  Disclosure. 

800.306  Noninterference  with  other  laws. 

800.307  Appeals. 

Authority:  Section  211(e)  of  the  Department 
of  Energy  (DOE)  Organization  Act  Public 
Law  95-91,  Title  II,  as  amended  by  Public 
Law  95-619,  Title  VI,  Section  641.  November 
9, 1978,  92  Stat.  3284,  codified  at  42  U.S.CA. 
7141. 

Subpart  A— General 
§  800.001  Purpose. 

The  purpose  of  this  regulation  is  to  set 
forth  policies  and  procedures  for  the 
award  and  administration  of  loans  to 
minority  business  enterprises.  The  loans 
are  to  assist  such  enterprises  in 
participating  fully  in  research, 
development,  demonstration  and 
contract  activities  of  the  Department  of 
Energy.  The  loans  are  to  defray  a 
percentage  of  the  cost  of  obtaining  DOE 
contracts  and  other  agreements, 
including  procurements,  cooperative 
agreements,  grants,  loans  and  loan 
guarantees,  and  of  obtaining  first-tier 
subcontracts  with  DOE  operating 
contractors.  Issuance  of  loans  under  this 
regulation  is  limited  to  the  extent  funds 
are  provided  in  advance  in 
appropriation  acts.  This  regulation 
implements  the  authority  for  such  loans 
in  Section  211(e)  of  the  Department  of 
Energy  (DOE)  Organization  Act  Pub.  L 
95-91,  Title  II,  as  amended  by  Pub.  L  95- 
619,  Title  VI,  section  641,  November  9, 
1978,  92  Stat.  3284  (42  U.S.C.A.  7141). 

§  800.002  Program  management 

Program  management  responsibility 
for  financial  assistance  awarded  under 
this  regulation  has  been  assigned  to  the 
Office  of  Minority  Economic  Impact 

§  800.003  Definitions. 

For  the  purpose  of  this  regulation: 
“Act”  means  the  DOE  Organization 
Act,  Public  Law  95-91,  Title  II,  as 
amended  by  the  National  Energy 
Conservation  Policy  Act,  Public  Law  95- 
619,  Title  VI,  section  641. 

“Applicant”  means  a  minority 
business  enterprise  which  is  seeking  a 
loan  under  this  regulation. 

“Application  Approving  Official” 
means  the  Director  of  the  Office  of 
Minority  Economic  Impact. 

“Application  Evaluation  Panel”  (also 
referred  to  as  the  “Panel")  means  a  team 
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of  Federa^mployees  appointed  by  the 
Application  Approving  Official  to 
evaluate  loan  applications  and  make 
approval  or  disapproval 
recommendations  regarding  such 
applications. 

“Borrower”  means  an  applicant  who 
enters  into  a  loan  agreement  with  DOE. 

“Contracting  Officer"  means  the  DOE 
official  warranted  and  authorized  to 
contractually  bind  the  Department  of 
Energy  and  execute  written  agreements 
that  are  binding  on  the  Department. 

"Costs”  of  a  bid  or  proposal  means 
the  cost  of  preparing,  submitting  and 
supporting  a  bid  or  proposal,  whether 
solicited  or  not,  for  a  DOE  contract  or 
other  agreement  such  as  a  procurement 
contract,  grant,  cooperative  agreement, 
loan  or  loan  guarantee  or  a  first-tier 
subcontract  with  a  DOE  operating 
contractor, 

“Default”  means  the  actual  failure  by 
the  borrower  to  make  payment  of 
principal  or  interest  in  accordance  with 
the  terms  and  conditions  of  a  loan 
issued  under  this  regulation,  or  the 
failure  of  the  borrower  to  meet  any  other 
requirement  specified  as  a  default 
condition  in  the  loan  agreement 

“Director"  means  the  Director  of  the 
Office  of  Minority  Economic  Impact 
(OMEI). 

“Loan",  in  reference  to  a  loan  made 
pursuant  to  the  regulation,  means  a 
transaction  in  which  a  contractual 
instrument  (“loan  agreement”)  is 
executed  between  the  United  States,  as 
lender,  acting  through  the  Secretary  of 
Energy,  and  a  borrower.  The  instrument 
must  obligate  the  United  States  to 
provide  the  borrower  with  a  specified 
amount(s)  of  United  States  funds  for  a 
specified  period  of  time  and  must 
obligate  the  borrower  to  use  the  moneys 
to  bid  for  and  attempt  to  obtain 
contracts  and  other  agreements  relating 
to  DOE  research,  development, 
demonstration  and  contract  activities, 
and  to  repay  the  moneys  at  a  specified 
time  at  an  agreed  rate  of  interest.  The 
words  ‘loan’,  ‘loan  agreement’  and 
‘transaction’  include  (where  the  context 
does  not  require  otherwise)  the  terms 
and  conditions  of  related  documents, 
such  as  the  borrower’s  note  or  bond  or 
other  evidence  of,  or  security  for.  the 
borrower’s  indebtedness. 

“Minority  Business  Enterprise”  means 
a  firm  including  a  sole  proprietorship, 
corporation,  association,  or  partnership 
which  is  at  least  50  percent  owned  or 
controlled  by  a  member  of  a  minority  or 
group  of  members  of  a  minority.  For  the 
purpose  of  this  definition,  ‘control’ 
means  direct  or  indirect  possession  of 
the  power  to  direct,  or  cause  the 
direction  of,  management  and  policies, 
whether  through  the  ownership  of  voting 


securities,  by  contract  or  otherwise.  An 
individual  who  is  a  citizen  of  the  United 
States  and  who  is  a  Negro,  Puerto  Rican, 
American  Indian,  Eskimo,  Oriental,  or 
Aleut,  or  is  a  Spanish  speaking 
individual  of  Spanish  descent,  is  a 
member  of  a  “minority”  as  used  in  this 
regulation. 

“Operating  Contractors”  means 
contractors  under  contracts  having  one 
of  the  following  purposes,  in  accordance 
with  the  provisions  of  §  9.50.001(a)(1)  of 
the  DOE  procurement  regulations  (Title 
41,  Code  of  Federal  Regulations,  Part  9- 
50): 

(a)  DOE  prime  contracts  for  the 
management  of  Federal  Government- 
owned  laboratories,  production  plants, 
and  research  facilities  located  on 
Federal  Government-owned  or  Federal 
Government-leased  sites,  where  the 
programs  being  conducted  are 
considered  of  a  long-term,  continuing 
nature;  or 

(b)  DOE  prime  contracts  for  the 
operation  of  Federal  Government-owned 
facilities  located  on  contractor-owned  or 
leased  sites  where  the  programs  being 
conducted  are  of  a  long-term,  continuing 
nature.  An  example  of  this  category 
would  be  those  contracts  with 
universities  for  the  operation  of  Federal 
Government-owned  facilities,  for  the 
purpose  of  conducting  long-term  basic 
research  programs. 

(c)  Other  contracts  performed  on  sites 
owned  by  the  Federal  Government 
when  so  designated  by  the  appropriate 
procurement  official. 

“Secretary”  means  the  Secretary  of 
the  Department  of  Energy  or  his 
delegate. 

§800.004  Eligibility. 

In  order  to  be  eligible  for  a  loan,  an 
applicant  must  be  a  minority  business 
enterprise  as  defined  in  §  800.003. 

Subpart  B— Loan  Solicitation, 
Application  and  Review 

§  800. 1 00  Solicitation  of  applications. 

The  Secretary  will  periodically  issue 
an  announcement  soliciting  applications 
under  this  regulation.  The 
announcement  will  be  published  in  the 
Federal  Register,  synopsized  in  the 
Commerce  Business  Daily,  and 
circulated  to  minority  trade  associations 
and  organizations  and  to  the  Minority 
Business  Development  Agency  and 
Small  Business  Administration.  The 
announcement  will  indicate  funds 
availability,  eligibility  requirements, 
application  instructions,  interest  rates, 
maturities  and  other  key  loan  terms  and 
any  applicable  restrictions. 


§  600.101  Application  requirements. 

(a)  Applications  for  loans  shall  be 
filed,  one  original  and  three  copies  with: 
Department  of  Energy,  Washington,  D.C. 
20585,  Attention:  Announcement  No. 
DE-PS60-MI. 

(b)  An  application  for  a  loan  under 
this  regulation  must  include  the 
following  information.  Items  described 
in  paragraphs  (b)(l)-{7)  of  this  section 
may  be  submitted  for  preliminary 
review  in  advance  of  a  specific  loan 
request  but  must  be  updated  at  time  of 
loan  request  to  reflect  substantial 
changes. 

(1)  Applicant’s  name  and  address, 
with  a  description  of  the  kind  and  size 
of  its  business,  its  business  experience 
and  its  history  as  a  minority  business 
enterprise. 

(2)  Financial  statements  of  applicant 
and  its  principals,  including  source  of 
revenue  and  balance  sheets  for  the 
current  year  and,  as  to  applicant,  for  the 
two  preceding  years  of  applicant’s 
existence  as  a  business  entity.  The 
Secretary  may  require  applicant  to 
provide  certification  by  a  public 
accountant,  or  other  certification 
acceptable  to  the  Secretary. 

(3)  A  description  of  any  other  Federal 
financial  backing  (direct  loans, 
guaranteed  loans,  grants,  etc.)  applied 
for  or  obtained  by  the  applicant  within 
the  previous  five  years,  or  expected  to 
be  applied  for. 

(4)  A  description  of  applicant’s 
management  structure,  with  list  of 
applicant’s  key  persons  with  their 
responsibilities  and  qualifications. 

(i)  In  the  case  of  a  specific  loan 
request  this  list  should  include  any 
contractor  or  consultant  whose  services 
are  proposed  in  connection  with  the  bid 
or  proposal  for  which  the  loan  is  sought. 

(5)  Affidavit(s)  of  eligibility  (see 
§  800.004). 

(6)  Documentation  as  to  applicant's 
authority  to  undertake  the  activities 
contemplated  by  the  application.  Such 
documentation  shall  take  substantially 
the  following  form: 

(i)  If  the  applicant  is  a  corporation,  a 
copy  of  the  charter  or  certificate  and 
articles  of  incorporation,  with  any 
amendments,  duly  certified  by  the 
Secretary  of  State  of  the  State  where 
organized,  and  a  copy  of  the  by-laws. 
There  shall  also  be  included  a  copy  of 
all  minutes,  resolutions  of  stockholders 
or  directors  or  other  representatives  of 
the  applicant,  properly  attested, 
authorizing  the  filing  of  the  application. 

(ii)  If  the  applicant  is  an  association,  a 
verified  copy  of  its  articles  of 
association,  if  any,  with  an  attested 
copy  of  the  resolution  of  its  governing 
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board,  if  any,  authorizing  the  filing  of 
the  application. 

(iii)  If  the  applicant  is  a  business  trust, 
a  verified  copy  of  the  trust  instrument 
and  an  attested  copy  of  the  resolution  or 
other  authority  under  which  the 
application  is  made. 

(iv)  If  the  applicant  is  a  joint  stock 
company,  a  verified  copy  of  the  articles 
of  association  and  of  the  authorizing 
resolution. 

(v)  If  the  application  is  made  on 
behalf  of  a  partnership,  a  copy  of  the 
partnership  agreement,  if  any;  if  on 
behalf  of  a  limited  partnership,  a  duly 
certified  copy,  also,  of  the  certificate  of 
limited  partnership,  if  such  certificate  is 
required  to  be  obtained  under  state  law 
governing  such  limited  partnership. 

(7)  Credit  references. 

(8)  Information  on  the  award  to  be 
sought  through  the  bid  or  proposal,  as 
follows: 

(i)  Title,  and  whether  in  response  to  a 
solicitation  or  unsolicited. 

(ii)  Brief  description  of  work  to  be 
performed. 

(iii)  Sponsoring  DOE  office,  including 
solicitation  number,  if  any. 

(iv)  If  an  unsolicited  proposal  is 
planned,  the  loan  application  shall 
indicate  the  appropriate  DOE  program 
personnel  to  be  consulted  as  to  whether 
there  is  potential  for  the  proposal  to  be 
supported. 

(v)  Schedule  for  preparation  and 
submission  of  the  bid  or  proposal. 

(9)  Itemized  cost  estimates  (and 
whether  yet  incurred). 

(10)  The  required  loan  amount,  not  to 
exceed  75  percent  of  total  bid  or 
proposal  costs,  in  accordance  with 

§  800.200  on  allowable  costs. 

(11)  Requested  loan  maturity,  in 
accordance  with  §  800.202(a)(3). 

(12)  How  applicant  will  finance 
performance  of  work  under  a  successful 
bid  or  proposal. 

(13)  Such  other  information  as  the 
Application  Approving  Official  may 
deem  necessary  for  evaluation  in 
accordance  with  §  800.103  and  for 
compliance  with  the  provisions  of  this 
regulation. 

(14)  The  application  shall  be  signed  by 
the  applicant  or  on  behalf  of  the 
applicant  by  an  authorized 
representative.  Verification  may  be  by 
affidavit  of  an  authorized  representative 
of  an  applicant;  attestation  shall  be  by 
the  authorized  officer  of  an  applicant. 

Note. — Title  18  United  States  Code,  section 
1001  provides  criminal  penalties  for  fraud  and 
intentional  false  statements  in  information 
submitted  in  such  an  application. 


§  800. 1 02  Re  view  by  Application 
Evaluation  Panel. 

(a)  Applications  for  loans  under  this 
regulation  shall  be  reviewed  by  an 
Application  Evaluation  Panel,  which 
shall  be  appointed  by  the  Application 
Approving  Official.  The  Panel  shall 
include,  at  a  minimum,  a  representative 
of  the  Office  of  Minority  Economic 
Impact,  the  contracting  officer  and  a 
representative  of  the  Office  of  the 
Controller. 

(b)  Panel  review  shall  be  conducted 
pursuant  to  paragraph  (c)  or  (d)  of  this 
section,  as  applicable,  to  evaluate,  to 
clarify  and  to  develop  information 
contained  in  the  application  and  such 
other  information  as  the  Application 
Approving  Official  or  the  Panel  may 
request. 

(1)  The  Panel  shall  give  priority  to 
applications  relating  to  a  competitive 
solicitation,  because  of  time  limits  on 
such  solicitations.  The  Panel  may  defer 
action  a  maximum  of  five  days  after  a 
solicitation  has  been  announced  in  the 
Commerce  Business  Daily  to  provide  all 
interested  applicants  an  opportunity  to 
apply. 

(2)  Initial  screening  will  be  in  the 
order  applications  are  received,  but  time 
required  to  process  an  application  may 
vary  from  case  to  case. 

(c)  Panel  review  of  specific  loan 
requests. 

(1)  If  an  application  contains  a 
specific  loan  request,  and  complies  with 
|  800.101,  the  Panel  shall  arrange  for 
risk  analysis,  independent  of  any  such 
analysis  submitted  by  or  on  behalf  of 
the  applicant.  Risk  analysis  shall  be 
directed  both  to  the  loan  request  and  to 
applicant’s  prospective  performance  of 
work  pursuant  to  the  bid  or  proposal. 

(2)  The  Panel  shall  evaluate  the  loan 
request  in  light  of  the  risk  analysis,  and 
shall  give  its  conclusions  in  writing  to 
the  Application  Approving  Official,  with 
respect  to  the  following  and  to  such 
other  considerations  as  that  official  may 
direct: 

(i)  Applicant’s  eligibility  as  a  minority 
business  enterprise. 

(ii)  Compliance  with  the  application 
requirements  of  §  800.101. 

(iii)  Compliance  with  §  800.200  on 
allowable  costs. 

(iv)  Applicant’s  financial  ability  to 
make  the  bid  or  proposal  without  the 
loan. 

(v)  Applicant’s  contribution  of,  or 
ability  to  contribute,  the  25%  minimum 
share  of  allowable  costs,  or  more. 

(vi)  Applicant’s  ability  to  prepare  an 
adequate  bid  or  proposal,  if  the  loan  is 
made. 

(vii)  Possibility  of  award  to  applicant 
pursuant  to  its  bid  or  proposal. 


Note. — Normally,  not  more  than  three  loans 
will  be  approved  for  the  same  competitive 
award. 

(viii)  Applicant’s  ability  to  perform 
pursuant  to  the  bid  or  proposal. 

•  (ix)  Likelihood  that  applicant  will 
repay  the  requested  loan,  regardless  of 
success  of  applicant’s  bid  or  proposal. 

(x)  Optimal  use  of  available  program 
funds. 

(xi)  The  Panel’s  recommendation. 

(d)  Panel  review  of  other  applications. 
If  the  application  was  submitted  without 
a  specific  loan  request,  the  Panel  shall 
review  the  application  in  accordance 
with  paragraph  (b)  of  this  section  with 
the  limited  purpose  of  determining 
whether  the  applicant  has  complied  with 
§  800.101,  except  as  to  matters 
determinable  only  with  respect  to  a 
future  specific  loan  request,  and  shall 
inform  die  Application  Approving 
Official  in  writing  as  to  its 
determinations. 

§  800.103  Review  by  application  approving 
official 

(a)  The  Application  Approving 
Official  shall  consider  the  results  of  the 
Panel’s  review  under  section  102  (c)  or 
(d),  and  such  other  information  as  the 
Application  Approving  Official 
determines  to  be  relevant  pursuant  to 
the  provisions  of  this  regulation,  and 
shall  either  approve  or  disapprove  the 
application,  giving  it  priority  in 
accordance  with  the  provisions  of 

§  800.102(b). 

(b)  The  Application  Approving 
Official  shall  authorize  a  contracting 
officer  to  notify  the  applicant  of 
approval  or  disapproved. 

(c)  An  applicant  whose  application 
has  been  rejected  will  be  informed,  on 
request,  of  die  reason  for  rejection. 
Rejection  is  not  a  bar  to  submission  of 
an  appropriately  revised  application. 

Subpart  C— Loans 

§  800.200  Maximum  loan;  allowable  costa. 

(a)  A  loan  under  this  regulation  shall 
not  exceed  75  percent  of  allowable  costs 
of  a  bid  or  proposal  to  obtain  a  DOE 
contract  or  other  agreement  (such  as  a 
procurement  contract,  cooperative 
agreement,  grant,  loan  or  loan 
guarantee),  or  a  first-tier  subcontract 
with  a  DOE  operating  contractor. 

(b)  To  be  allowable,  costs  must  in 
DOE’s  judgment: 

(1)  Be  consistent  with  the  bidding  cost 
principles  of  the  Federal  Procurement 
Regulation  (41  CFR,  Ch.  1, 1-15.205-3) 
and  DOE  Procurement  Regulation  (41 
CFR,  Ch.  9, 9-15.205-3);  and. 
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(2]  Be  necessary,  reasonable  and 
customary  for  the  bid  or  proposal 
contemplated  by  the  application;  and 

(3)  Be  incurred,  or  expected  to  be 
incurred,  by  the  applicant. 

(c)  Costs  which  are,  in  general, 
allowable,  if  consistent  with  paragraph 

(b)  of  this  section  include,  but  are  not 
limited  to: 

(1)  Bid  bond  premiums. 

(2)  Financial,  accounting,  legal, 
engineering  and  other  professional, 
consulting  or  similar  fees  and  service 
charges. 

(3)  Printing  and  reproduction  costs. 

(4)  Travel  and  transportation  costs. 

(5)  Costs  of  the  loan  application  under 
this  rule. 

(d)  Costs  that  are  not  considered  as 
allowable  costs  include  the  following: 

(1)  Fees  and  commissions  charged  to 
the  applicant,  including  finder’s  fees,  for 
obtaining  Federal  funds. 

(2)  Expenses,  which,  in  DOE’s 
judgment,  have  primarily  an  application 
broader  than  the  specific  loan  request. 

(3)  Costs  which,  in  DOE’s  judgment, 
fail  to  conform  to  subsection  (b). 

§  800.201  Findings. 

A  loan  shall  issue  under  this 
regulation  only  if  the  Secretary,  having 
reviewed  the  action  of  the  Application 
Approving  Official,  and  having 
considered  such  other  information  as 
the  Secretary  may  deem  pertinent,  has 
made  all  the  findings  that  follow: 

(a)  That  the  applicant  is  a  minority 
business  enterprise. 

(b)  That  the  loan  will  assist  the 
enterprise  to  participate  in  the  research, 
development,  demonstration  or  contract 
activities  of  the  Department  of  Energy 
by  providing  funds  needed  by  applicant 
for  bid  or 'proposal  purposes. 

(c)  That,  by  terms  of  the  loan, 
applicant’s  use  of  the  funds  will  be 
limited  to  bidding  for  and  obtaining  a 
contract  or  other  agreement  with  the 
Department  of  Energy,  or  a  first-tier 
subcontract  with  a  DOE  operating 
contractor. 

(d)  That  the  funds  to  be  loaned  will 
not  exceed  75%  of  applicant’s  costs  in 
bidding  for  and  obtaining  the  contract  or 
agreement. 

(e)  That  the  rate  of  interest  on  the 
loan  has  been  determined  in 
consultation  with  the  Secretary  of  the 
Treasury. 

(f)  That  there  is  a  reasonable  prospect 
that  the  applicant  will  make  the  bid  or 
proposal  which  is  the  purpose  of  the 
loan,  will  perform  according  to  its  bid  or 
proposal,  and  will  repay  the  loan 
according  to  the  terms  thereof, 
regardless  of  the  success  of  its  bid  or 
proposal. 


(g)  That  the  terms  and  conditions  of 
the  loan  are  acceptable  to  the  Secretary 
and  comply  with  this  regulation  and 
with  section  211(e)  of  the  Department  of 
Energy  Organization  Act. 

§  800.202  Loan  terms  and  conditions. 

(a)  The  loan  shall  be  based  upon  a 
loan  agreement  and  the  borrower’s 
separate  promissory  note  for  the 
proceeds  of  the  loan,  including  interest. 
The  agreement  and  note  shall  be 
executed  in  writing  between  the 
borrower  and  the  Secretary.  The 
contracting  officer  shall  execute  the  loan 
agreement  on  behalf  of  the  Secretary. 
The  loan  agreement  and  the  promissory 
note  shall  provide  as  follows,  either  at 
full  length  or  by  incorporation  by 
reference  to  terms  of  the  other  of  the 
two  documents. 

(1)  The  borrower  agrees  to  repay  the 
loan  of  funds  provided  by  the  Secretary. 

(2)  The  interest  rate  on  the  loan  is  as 
established  in  consultation  with  the 
Secretary  of  the  Treasury,  taking  into 
consideration  the  current  average 
market  yields  of  outstanding  marketable 
obligations  of  the  United  States  having 
maturities  comparable  to  the  loan. 

(3)  The  loan  shall  be  repaid  over  a 
maximum  period  as  follows,  in  equal 
monthly  installments  of  principal  and 
interest,  unless  a  different  frequency  of 
installments  is  specified  by  the 
Secretary: 


Loan  value 

Maximum  repayment' 

$0— *5,000 . . . 

*5,000— $25,000 . . . 

Excess  ol  *25.000 . 

1  Maximum  repayment  period  from  date  of  initial  disburse¬ 
ment. 


Repayment  of  principal  and  interest 
shall  begin  within  90  days  following  the 
initial  loan  disbursement  or  such  longer 
period  as  may  be  acceptable  to  the 
Secretary.  Installments  shall  be  applied 
to  accrued  interest  first  and  then  to 
repayment  of  principal.  Past  due 
installments  shall  accrue  interest  at  the 
quarterly  current-value-of-funds-rate 
specified  by  the  Treasury  for  overdue 
accounts.  Prepayments  may  be  made  at 
any  time  without  penalty. 

(4)  The  borrower  shall  have 
appropriate  opportunities,  as  specified 
in  the  loan  agreement  to  cure  any 
default,  failure,  or  breach  of  any  of  the 
covenants,  conditions  and  obligations 
undertaken  by  the  borrower  pursuant  to 
the  provisions  of  the  loan  agreement. 

(5)  Loans  of  $10,000  or  less  will  be 
disbursed  in  a  single  disbursement. 
Disbursement  of  loans  larger  than 
$10,000  shall  be  per  schedule  and 
documentation  specified  by  the 
Secretary. 


(6)  The  loan  may  be  used  by  the 
borrower  to  defray  as  much  as,  but  no 
more  than,  75  percent  of  the  cost  of  the 
bid  or  proposal  within  the  limitations 
specified  in  §  800.200,  on  allowable 
costs.  Costs  incurred  by  the  borrower 
prior  to  the  effective  date  of  the  loan 
agreement,  and  allowable  under 

§  800.200,  may  be  credited  toward  the 
borrower’s  share  of  costs  if,  in  DOE’s 
judgment,  they  were  primarily  related  to 
the  bid  or  proposal,  but  shall  not  be 
reimbursed  from  the  loan. 

(7)  The  borrower  shall  make  periodic 
reports  regarding  the  bid  or  proposal. 

(8)  The  borrower  shall  maintain  good 
standing  under  Federal,  State  and  local 
laws  and  regulations  applicable  to  the 
conduct  of  its  business,  including 
current  payment  of  all  taxes,  fees  and 
other  charges  and  all  requisite  licenses 
and  other  governmental  authorization 
necessary  for  the  continued  operation  of 
the  business  throughout  the  term  of  the 
loan. 

(9)  The  borrower  shall  reifiain  a 
minority  business  enterprise  throughout 
the  term  of  the  loan. 

(10)  The  borrower  shall  return  funds 
disbursed,  but  not  required  together 
with  accrued  interest  thereon,  to  DOE, 
or  to  the  servicing  agent,  if  applicable, 
when  its  bid  or  proposal  is  ready  for 
submission.  The  return  of  unrequired 
funds  shall  be  by  check  separate  from 
any  payment  of  interest  or  principal, 
shall  be  identified  by  the  borrower  as  a 
return  of  unrequired  funds,  and  shall  be 
accompanied  by  the  borrower’s  • 
certification  that  so  much  of  the  loan  as 
has  been  disbursed  to  the  borrower  and 
not  returned  has  been,  or  will  be, 
expended  by  the  borrower  for  costs 
allowable  under  §  800.200. 

(11)  Such  other  provisions  as  the 
Secretary  deems  appropriate. 

(b)  The  loan  agreement  shall  also 
provide  for  loan  servicing  and 
monitoring  in  accordance  with  §  800.300 
and  §  800.301,  loan  limitation  in 
accordance  with  §  800.302,  assignment 
and  transfer  in  accordance  with 

§  800.303,  default  in  accordance  with 
§  800.304  and  appeals  in  accordance 
with  §  800.307. 

(c)  The  Secretary  may  require,  as 
preconditions  to  disbursement,  that  the 
borrower  have  specified  amounts  of 
working  capital  (including  amounts 
derived  from  Federal  financial 
assistance)  and  maintain  specified 
financial  ratios,  where  in  the  Secretary’s 
judgment  satisfaction  of  such 
preconditions  is  necessary  to  assure  the 
borrower's  ability  to  make  and  perform 
the  contract  agreement  or  subcontract 
according  to  the  bid  or  proposal,  or  is 
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otherwise  necessary  to  protect  the 
interests  of  the  United  States. 

(d)  The  Secretary  may  require 
pledges,  personal  guarantees  and  other 
collateral  security,  and  the  maintenance 
of  insurance  on  the  borrower’s  assets 
and  principals,  in  amounts  and  on  terms 
appropriate  in  the  Secretary’s  judgment, 
to  protect  the  interests  of  the  United 
States. 

§  800.203  Loan  limits. 

The  Secretary  shall  not  make  a  loan  in 
excess  of  $50,000,  or  make  aggregate 
loans  to  the  same  minority  business 
enterprise,  including  its  affiliates,  in  any 
Federal  fiscal  year  in  excess  of  $100,000. 
In  addition,  the  Secretary  shall  not 
increase  a  loan  to  an  amount  which 
would  cauie  the  limits  set  forth  in  the 
previous  sentence  to  be  exceeded. 
Nothing  in  this  regulation  shall  be 
interpreted  to  restrict  the  Secretary,  in 
making  the  various  determinations 
provided  for  in  this  regulation,  from 
taking  into  account  considerations 
relating  to  the  Office  of  Minority 
Economic  Impact  loan  program  as  a 
whole. 

§  800.204  Deviations. 

(a)  To  the  extent  consistent  with  the 
Act,  relevant  appropriations  acts,  and 
other  applicable  statutes,  DOE  may 
deviate  on  an  individual  application 
basis  from  the  requirements  of  this 
regulation  upon  a  finding  by  the 
Secretary  that  such  deviation  is 
necessary  or  appropriate  in  the 
individual  case  for  the  accomplishment 
of  program  objectives. 

(b)  The  contracting  officer  may, 
subject  to  written  agreement  by  other 
necessary  parties,  modify  or  amend  the 
terms  and  conditions  of  a  loan  provided 
that  such  modification  or  amendment 
shall  be  consistent  with  this  regulation. 

Subpart  D — Loan  Administration 

§  800.300  Loan  servicing. 

(a)  Servicing  of  a  loan  under  this 
regulation  may  be  performed  by  DOE, 
by  another  Federal  agency,  or  by  a 
servicing  agent  (commercial  bank, 
broker,  or  other  financial  institution  or 
entity)  having  the  capability,  and  legally 
qualified,  to  service  the  loan 
consistently  with  the  requirements  of 
this  regulation,  which  contracts  with 
DOE  to  act  as  servicing  agent.  In 
determining  the  capability  of  a 
prospective  servicing  agent,  DOE  shall 
give  due  consideration  to  the  experience 
of  the  agent  in  providing  financial 
services  to  minority  business 
enterprises. 

(b)  If  the  servicing  of  the  loan  is  by 
contract  or  other  agreement,  such 
contract  or  other  agreement  shall 


provide  that  the  loan  shall  be  serviced 
in  accordance  with  this  regulation  and 
with  the  terms  and  conditions  of  the 
loan,  under  a  standard  of  performance 
that  a  reasonable  and  prudent  lender 
would  require  as  to  its  own  similar  loan. 
Servicing  responsibilities  shall  include, 
but  not  necessarily  be  limited  to,  the 
following: 

(1)  Loan  disbursements  as  set  forth  in 
the  loan  agreement. 

(2)  Collection  of  principal  and  interest 
payments  on  a  monthly  basis. 

(3)  Maintenance  of  records  on  loan 
accounts. 

(4)  Notification  of  the  Secretary, 
without  delay,  as  to  the  following: 

(i)  That  the  initial  disbursement  or 
loan  drawdown  is  ready  to  be  made, 
together  with  evidence  from  the 
borrower  that  the  bid  or  proposal 
preparation  has  begun  or  is  about  to 
begin. 

(ii)  The  date  and  amount  of  each 
subsequent  disbursement  under  the 
loan. 

(iii)  Any  nonreceipt  of  payment  within 
10  days  after  the  date  specified  for 
payment,  together  with  evidence  of 
appropriate  notification  to  the  borrower. 

(iv)  Any  known  failure  by  the 
borrower  to  comply  with  the  terms  and 
conditions  of  the  loan  agreement. 

(v)  Evidence,  if  any,  that  the  borrower 
is  likely  to  default  on  any  condition  set 
forth  in  the  loan  agreement  or  may  be 
unable  to  make  the  next  scheduled 
payment  of  principal  or  interest. 

(5)  Submittal  to  DOE  of  periodic 
(semi-annual  or  annual)  reports  on  the 
status  and  conditions  of  the  loan  and  of 
the  borrower. 

§  800.301  Monitoring. 

The  Secretary  shall  have  the  right  to 
audit  any  and  all  costs  of  the  bid  or 
proposal  for  which  the  loan  is  sought  or 
made  and  to  exclude  or  reduce  the 
includible  amount  of  any  cost  in 
accordance  with  §  800.200.  Auditors 
who  are  employees  of  the  United  States 
Government,  who  are  designated  by  the 
Secretary  of  Energy  or  by  the 
Comptroller  General  of  the  United 
States,  shall  have  access  to,  and  the 
right  to  examine,  any  directly  pertinent 
documents  and  records  of  an  applicant 
or  borrower  at  reasonable  times  under 
reasonable  circumstances.  The  servicing 
agent,  if  any,  shall  make  information 
regarding  the  loan  available  to  the 
Secretary  of  Energy  and  Comptroller 
General  to  the  extent  lawful  and  within 
its  ability.  The  Secretary  may  direct  the 
applicant  or  borrower  to  submit  to  an 
audit  by  public  accountant  or  equivalent 
acceptable  to  the  Secretary. 


§  800.302  Loan  limitation. 

The  Secretary  may  limit  the  loan  by 
written  notice  to  the  borrower  to  those 
amounts,  if  any.  already  disbursed 
under  the  loan,  if  the  Secretary  has 
determined  that  the  borower  has  failed 
to  comply  with  a  material  term  or 
condition  set  forth  in  the  loan 
agreement. 

§  800.303  Assignment  or  transfer  of  loan. 

Assignment  or  transfer  of  the  loan  and 
obligations  thereunder  may  be  made 
only  with  the  prior  written  consent  of 
the  Secretary. 

§800.304  Default 

(a)  In  the  event  that  the  borrower  fails 
to  perform  the  terms  and  conditions  of 
the  loan,  the  borrower  shall  be  in  default 
and  the  Secretary  shall  have  the  right  at 
the  Secretary's  option,  to  accelerate  the 
indebtedness  and  demand  full  payment 
of  all  principal  and  interest  amounts 
outstanding  under  the  loan. 

(b)  No  failure  on  the  part  of  the 
Secretary  to  make  demand  at  any  time 
shall  constitute  a  waiver  of  the  rights 
held  by  the  Secretary. 

(c)  Upon  demand  by  the  Secretary,  the 
borrower  shall  have  a  period  of  not 
more  than  30  days  from  the  date  of 
receipt  of  the  Secretary's  demand  to 
make  payment  in  full. 

(d)  In  the  event  that  the  failure  on  the 
part  of  the  borrower  to  perform  the 
terms  and  conditions  of  the  loan  does 
not  constitute  an  intentional  act,  but  is 
brought  about  as  a  result  of 
circumstances  largely  beyond  the 
control  of  the  borrower,  or  is  deemed  by 
the  Secretary  to  be  insubstantial,  the 
Secretary  may  elect  at  the  Secretary's 
option,  to  defer  such  performance  and/ 
or  restructure  the  repayment  required  by 
the  loan  agreement  in  any  mutually 
acceptable  manner. 

(e)  Should  the  borrower  fail  to  pay 
after  demand  as  provided  in  paragraph 

(c)  of  this  section,  and  no  deferral  or 
restructuring  is  agreed  to  by  the 
Secretary  as  provided  in  paragraph  (d) 
of  this  section,  the  Secretary  shall 
undertake  collection  in  accordance  with 
the  terms  of  the  loan  agreement  and  the 
applicable  law. 

§  800.305  Disclosure. 

■  Information  received  from  an 
applicant  by  DOE  may  be  available  to 
the  public  subject  to  the  provision  of  5 
U.S.C.  552. 18  U.S.C.  1905  and  10  CFR 
Part  1004;  provided  that: 

(a)  Subject  to  the  requirements  of  law, 
information  such  as  trade  secrets, 
commercial  and  financial  information, 
and  other  information  concerning  the 
minority  business  enterprise  that  the 
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enterprise  submits  to  DOE  in  writing,  in 
an  application,  or  at  other  times 
throughout  the  duration  of  the  loan  on  a 
privileged  or  confidential  basis,  will  not 
be  disclosed  without  prior  notice  to 
submitter  in  accordance  with  DOE 
regulations  concerning  public  disclosure 
of  information.  Any  submitter  asserting 
that  the  information  is  privileged  or 
confidential  should  appropriately 
identify  and  mark  such  information. 

(b)  Upon  a  showing  satisfactory  to  the 
Secretary  that  any  information  or 
portion  thereof  obtained  under  this 
regulation  would,  if  made  public,  divulge 
trade  secrets  or  other  proprietary 
information  of  the  minority  business 
enterprise,  the  Secretary  may  not 
disclose  such  information. 


(c)  This  section  shall  not  be  construed 
as  authority  to  withhold  information 
from  Congress  or  from  any  committee  of 
Congress  upon  request  of  the  Chairman. 

§  800.306  Noninterference  with  other 
laws. 

Nothing  in  this  regulation  shall  be 
construed  to  modify  requirements 
imposed  on  the  borrower  by  Federal, 
State  and  local  government  agencies  in 
connection  with  permits,  licenses,  or 
other  authorizations  to  conduct  or 
finance  its  business. 

§  800.307  Appeals. 

Any  dispute  concerning  questions  of 
fact  arising  under  the  loan  agreement 
shall  be  decided  in  writing  by  the 
contracting  officer.  The  borrower  may 


request  the  contracting  officer  to 
reconsider  any  such  decision,  which 
reconsideration  shall  be  promptly 
undertaken.  If  not  satisfied  with  the 
contracting  officer’s  final  decision,  the 
borrower,  upon  receipt  of  such  written 
decision,  may  appeal  the  decision  within 
60  days  in  writing  to  the  Chairman, 
Financial  Assistance  Appeals  Board 
(FAAB),  Department  of  Energy, 
Washington,  D.C.  20585.  The  Board  shall 
proceed  in  accordance  with  the 
Department  of  Energy’s  rules  and 
regulations  for  such  purpose.  The 
decision  of  the  Board  with  respect  to 
such  appeals  shall  be  the  final  decision 
of  the  Secretary. 

[FR  Doc.  81-25707  Filed  9-3-81;  8:45  am) 
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